


•

- 2 -

clarity. CEQ added thm US federal agencies "should Ill: particularly ulcn to
actions that may alTcel migratory species. air quality. watersheds. and olher
comJXlncnlS orllle natural ecos) stem lhat cross borders. as wdlllS imcrrdalcd
social and economic dTcCIS." Consideration of slich lransboundary effects will be
important in ,lettrmining complianc" Willi the Boundary Walerli Tremy.

While the DEIS rders (0 the kgal d<,cision r"'garding Ihc msufTicicncy of
the earlier en\ iromncntal assessment oflllc NA WS Project. the Government of
Canada wish"s to ensure that the NAWS Projccllakcs into account and full~'

complie> with the views lind decisions e~prcsscd by Ih,;> U.s. District Court in 'IllC

GO\'crnmclll of Manitoba \'. Norton Cl a!. --civil aClion no. 02-(,,·2057 (R.\1C).

Morc broadly. as yOll are aware, lhc GO\ crnment ofCanada is concerncd
ahollt the application of thl' Roundary Water.I' Treaty 10 the \'arious projects
unden";!y in Nonh Dakola that pose some ris~ or transhoundar) harm tn C:mada.
We recognize thm Article IV of the BUlmdmJ' Water", Treaty does nOI equate to a
··zcro·risk" requirement regarding water projects with transhound;!ry 'mplications.
i\cvcnheless. consistent with available guidance from the Imemmion<ll Joint
Commission on the application of this Article. projcct selcction should be ba.-;ed
on a low risk approach that is mUluall) acceptable to both gO\'ernmcllls,

We wOlild further obscr\'C lh;!t the ,-!llcstion of transbounda) risk to
Canada IS best understood and "ddresscd in tern,s of the cumulative risks posed
hy a nllmher of water projects currently in pH>gress in North Dakot;!, In this
respect. we nOle that the DF.IS idemifies no other federaL state or local
government actions that would eumul<lti\'eJy lead to iln incre;;sed risk of
transferring invasive species into Canada. I lowevcr. the mailer of trallsboundar~'
risk and compliance with the {;mmdilry Waler,~ Trel'O' for the Red River Valle)
Waler Supply Project remains before our two governments.

In additioll. the Devils Lake outlet poscs an unknown dcgree of risk 10
Canada. (iil'en this concern. the GovwnnelllS of Canada and the United States
have sought the International Joint COllllllis>ion's <lssiStance in overseeing
analysis regarding pathogens and parasites to beller Ullderstalld the potenti<l] risks
associated with operating the Dcvils Lake outlet. This biota sUI'\'ey and the
accompanying risk assessment arc yet to be eomplcted. and so the matter of the
Devils Lake outlet also rcnmins an outsmndil1g issue for resolution between the
Governmenls of Canada and the Unikd States.

The pressing issue ofbiOl<l transfer imo Canadian wakrs on all of these
projects raises the pro>jX'Ct of significant and irreversible harm to Can<lda, For
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this reason the Government of Canada hopes thm it will be possible 10 find
mutually s.atisfactory solutions 'lith the United States {() all ofthcs.c outstanding
projeCts th"l e~pos<: Canada to some degree of lransboundmy risk.

We hope that yOli find these commenL~ helpful in t:Iking steps to address
the intcmmional issues ilssoclated with the NA WS l'roi~t and the full suile of
North Dakota I,akr challenges_

Sin"nch,

Kim P<,IT> BUller
Director General. North America llurcau

cc: Terry Breyman. White Ilousc Council on En\';romncntal Quality
Bcttiamin Grumbles, US Environmental Protection Agency
Alc.x Lee. liS Dqmrtm"m of SW.t"
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